STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 18, 337

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decisions by the Departnent of
Prevention, Assistance, Transition and Heal th Access (PATH)
term nating her Food Stanps and finding that she was overpaid
Food Stanmps for the nonths June 2002 through January 2003.

The issue is whether the father of the petitioner's child was
living in the petitioner's household during the tinme in

guestion. The followng facts are not in dispute.

FI NDI NGS OF FACT

1. The petitioner received Food Stanps for herself and
her daughter through January 2003.

2. The petitioner admts that at |east as of June 2002
the father of her daughter has been staying in her hone at
| east half time. Depending on his work schedule he alternates
bet ween three and four nights a week in the petitioner's hone.
The rest of the tinme he stays with his parents.

3. Following an investigation, in January 2003 the

Departnment notified the petitioner that she was no | onger
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eligible for Food Stanps because it had determ ned that the
father was a nmenber of her household and that his inconme nade
t he household (of three persons) ineligible for this program
The petitioner does not dispute that if the father's incone is
counted the household's incone is in excess of the program
maxi num

4. In addition, the Departnment notified the petitioner
t hat she had been overpaid $1,936 in Food Stanps from June
2002 t hrough January 2003 due to her "inadvertent error” in
not reporting the father's incone during this period. Again,
the petitioner does not contest the mathematical bases of the
Departnent' s deci sion.

5. Although the father has been steadily enpl oyed, the
petitioner does not charge himrent and she has not sought any
child support fromhim Wen he is staying in the
petitioner's honme he eats his neals with the petitioner and
her daughter. The petitioner does not allege that the father
pays any rent to his parents. It is not clear whether the
father uses the petitioner's or his parents' address as his
mai | i ng addr ess.

6. The petitioner concedes that she has not sought RUFA
benefits fromthe Departnment since those benefits were cl osed

for another reason in August 2002. Oher than a desire on his
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part to "save expenses", the petitioner offered no reason or

explanation for the father's |living arrangenents.

ORDER

The Departnent's decisions are affirned.

REASONS

Food Stamp Manual 8§ 273.1(a)(2) provides that parents
"l'iving with" their children nust be considered nenbers of
their children's Food Stanp househol ds, and their incone and
resources nmust be considered in determ ning the househol d's
eligibility. Al though the regulations do not specify an
anount of tinme a parent nust spend in his child s household to
be considered "living with" them this determnation is
usual | y based on whet her the parent in question uses his
children's home as his primary residence. In cases of unusual
or potentially-contrived living situations the Board has held
that the petitioner bears the burden of proving that a clai ned
"separation” is actual and legitimate. See e.g., Fair Hearing

No. 6461 (aff'd, Hall v. Dept. of Social Wl fare, 153 Vt. 479

[ 1990]) .
In this case, the petitioner concedes that the father is
present in her honme, including neals and sl eeping, at |east

half of the tine, and that he pays no rent or child support to
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her.?

Mor eover, he pays no rent anyplace else. Therefore,
even though the father stays in his parents' hone about half
time, and even if he uses their mailing address, it nust be
concluded that his primary residence is in the petitioner's
home. Therefore, the Departnent's determ nation that he has
been a nenber of the petitioner's Food Stanp househol d since
at | east June 2002 nust be affirned.

Under the federal Food Stanmp regul ati ons as adopted by
the State of Vernont, the Departnent of PATH is al so required
to establish a claimagainst any household that has received
Food Stanp benefits to which it was not entitled regardl ess of
whet her the household intentionally caused the overpaynent.
F.S.M 273.18(a). The Departnent is required to recalcul ate
Food Stanps based on the correct information regarding the
househol d' s actual inconme and expenses and to establish a
claimfor any anounts that were overpaid during the previous
twelve months. F.S.M § 273.18(c).

The regul ations further require the Departnment to recoup

such overpaynents if and when the household continues to

participate in the program In such cases, the Departnent is

1 I'n the absence of any claimor showing by the petitioner to the contrary,
it is assuned that she has eschewed applying for RUFA benefits because the
father, in fact, provides financial support to her and her child, and she
does not want to be required to officially pursue child support fromhim



Fair Hearing No. 18, 337 Page 5

required to collect outstandi ng anounts by reducing the
househol d's nmonthly food stanp allotnments. F.S.M 273.18(f).
I n nost cases the anpbunt to be collected by this offset is the
greater of $10.00 or ten percent of the total nonthly food
stanp allotnment. F.S.M 88 273.18(f)(1)(iii).

| nasnmuch as there is no indication in this matter that
t he Departnent has not followed its regul ations regarding the
cal cul ation of the petitioner's overpaynent, the Board is
bound to affirmthe Departnment's decision. 3 V.S. A 8§
3091(d), Fair Hearing Rule No. 17.
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